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STATUTES 
Rule 24(a)(6), Utah Rules of Appellate Procedure 5 
I. 
STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 
1. Appellant has not raised issues for review of the 
denial of his petition for modification of change of custody 
which are proper under this Court's standards of review. 
2. The record supports the findings of fact, 
conclusions of law and order entered in this case which show 
that appellant did not prove change of circumstances had 
occurred material to the custody issue. 
3. The trial court correctly applied the Hogge and 
Becker decisions to the facts of this case and there is no 
abuse of discretion by the trial court. 
4. Respondent should be awarded additional attorney's 
fees and costs as a result of defending this appeal. 
II. 
STATEMENT OF THE CASE 
A. NATURE OF THE CASE. 
This is an appeal from the Findings of Fact, 
Conclusions of Law (see Appendix C), and an Order (see Appendix 
D) entered by the trial court denying defendant-appellant's 
motion to modify the decree of divorce and refusing to change 
custody of the parties' minor child and awarding 
plaintiff-respondent $2,000 for her attorney's fees in 
defending the petition, plus her costs of court. 
B. COURSE OF PROCEEDINGS. 
On April 15, 1982, the parties entered into a written 
stipulation prepared by defendant-appellant's counsel. At the 
time plaintiff-respondent entered into the stipulation, she was 
not represented by legal counsel. In that stipulation, the 
parties aqreed tnat plaintiff Anqie Kramer would be awarded the 
care, custody and control of the parties' minor child, Jason 
Michael Kraner (R. 33-34). Subsequent to that stipulation, 
findings of fact and conclusions of law, and a decree of 
divorce were prepared by defendant-appellant's counsel, and 
entered by the court on May 12, 1982 (R. 37-42, 43-46). The 
court found: 
4. That Plaintiff is a fit and proper 
person to be awarded the care, custody and 
control of the parties' minor child, Jason 
Michael Kramer, subject to liberal and 
reasonable rights of visitation in the 
Defendant; said visits should specifically 
include but are not limited to the 
following: weekly visitation commencing 
Sundays at 10:00 a.m. through Mondays at 8:00 
p.m., Thursdays from 4:00 p.m. until 8:00 
p.m., every other holiday, and two weeks in 
the summer in accordance with Defendant's 
vacation schedule. (R. 38) 
On November 29, 1983, defendant-appellant filed a 
Verified Petition for Modification (see Appendix A). In 
paragraph 7 of his verified petition, defendant-appellant 
alleged as follows: 
7. Subsequent to the decree of divorce, 
circumstances have changed concerning the 
parenting skills of the Plaintiff, 
Plaintiff's lifestyle, and the Plaintiff's 
treatment of our minor child, the plaintiff's 
health condition, and the child's health and 
emotional well-being, specifically in that: 
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a. The Plaintiff reports that she is 
dying of cancer and that she has a venereal 
disease, is hypoglocemic and has stated to 
defendant and others that she is a lesbian; 
b. That the Plaintiff has moved four 
(4) times subsequent to the decree resulting 
in the deprivation of our minor child from 
peer association and based on information and 
belief, at the present residence, the child 
has no neighborhood playmates and is kept in 
the plaintiff's residence for the majority of 
time; 
c. Plaintiff has exhibited bizarre, 
confrontive behavior in the presence of the 
minor child on at least three (3) occasions, 
breaking into my office while I was 
consulting with a client, demanding child 
support payments in advance of the due date; 
and 
d. On more than one occasion, 
Plaintiff has left my child in the company of 
its eight-month old sibling while the 
Plaintiff and her present husband fight 
outside their residence for extended periods 
of time; 
e. Plaintiff's husband has indicated 
to me that she has permitted me to visit with 
my minor child in excess of my visitation 
rights because, "she has been fighting with 
her husband and neglecting the child"; 
f. That the minor child has developed 
a speech problem and that the Plaintiff 
refuses to permit me to take him to a speech 
therapist; 
g. That when I arrive to exercise my 
visitation rights, I continually find the 
child undressed and unkept in mid-afternoon; 
h. That the Plaintiff discusses her 
sexual preferences, desires and activities in 
the presence of the minor child and with 
various third persons and has indicated to 
Petitioner and her family members that she is 
a lesbian; 
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i. That the Plaintiff has burdened the 
minor child with adult problems and has 
coerced the minor child into calling your 
Petitioner a liar and has encouraged the 
minor child to complain about tardy support 
payments to the Plaintiff. 
j. That based upon information and 
belief. Plaintiff's present husband is a user 
and abuser of controlled substances; and 
k. That on occasion during the 
exercise of my visitation rights, the 
plaintiff will fail to pick up the child at 
the appointed time and has been as much as 
two (2) days late. 
(R. 50-52) 
The parties stipulated to a child custody evaluation 
(R. 130-131). The child custody evaluation was performed by 
Dr. Elizabeth Stewart, her written evaluation was filed with 
the court on or about June 26, 1984 (R. 134). After discovery, 
a hearing before the Honorable Judith M. Billings was held on 
May 20 and May 21, 1985. 
C. DISPOSITION IN THE COURT BELOW. 
On May 23, 1985, the trial court entered its Memorandum 
Decision (R. 186-190, see Appendix B). On June 7, 1985, the 
court entered its Findings of Fact and Conclusions of Law (R. 
221-224, see Appendix C), and Order denying defendant's motion 
for modification of the decree of divorce (R. 226-227, see 
Appendix D). Subsequent to the court entering its memorandum 
decision, defendant-appellant moved the court for a rehearing 
and reconsideration of memorandum decision, new trial and 
objected to the proposed findings of fact and conclusions of 
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law (R. 203-204). The court having heard said motion on June 
7, 1985, the court on June 21, 1985 entered its order denying 
defendant's motion for reconsideration, motion for new trial on 
objection to findings of fact and conclusions of law (R. 
235-236). 
D. STATEMENT OF FACTS. 
Respondent takes issue with appellant's statement of 
facts as being incomplete and interspersed with appellant's own 
conclusions and argument. Appellant states only those facts 
favorable to his contentions to the exclusion of evidence 
supporting the findings and order of the trial court. Thus, 
respondent believes that appellant did not comply with Rule 
24(a)(6) of the U.R.A.P. 
Respondent provides the following statement of facts 
for the benefit of this court in aiding its decision on the 
issues on appeal. 
After the parties' divorce, appellant married Nancy 
Kramer in 1982, and they had a daughter, Laura Michelle, born 
in 1984. In addition, the appellant is step-father to two 
children from his present wife's previous marriage, Brandon 
Nish, aged 10, and Natalee Nish, aged 7. So the Kramers have 
three children at home. Mrs. Kramer is employed full-time. 
(R. 314, 436, 458-459) 
The respondent married Bob Balken, and they had a boy, 
Bruce. The Balkens have Jason and Bruce living at home. Angie 
Balken is not employed outside the home (R. 483). 
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Appellant's personal observations about living 
conditions at the Balkens1 apartment have occurred in a five to 
fifteen minute span while he was waiting to pick up his son, 
Jason (R. 305). Respondent testified that in 1984 and 1985, 
since Jason has been in school on Thursdays, Jason has not been 
undressed when Mr. Kramer comes for visitation, but on Sunday 
mornings when he comes for Jason, the boy has been undressed 
and Appellant has had to wait ten to fifteen minutes for Jason 
to dress (R. 311-312). Appellant testified that he believed 
Jason had developed a speech problem although he had no 
training in speech (R. 312). Appellant had no objective 
evidence that Mr. Balken has used or abused controlled 
substances (R. 313). 
Appellant testified in his professional opinion his son 
has the potential of becoming a delinquent. He based his 
opinion on literature he has reviewed on delinquency, child 
abuse, and child neglect, and on work he has done with families 
in obtaining histories about childhood treatment of those 
families, and comparing that to Jason's situation. (R. 
314-315) Dr. Kramer while testifying that Mrs. Balken was 
emotionally unstable, further testified that it was important 
to be objective treating someone professionally and he thought 
he was objective in his assessment of Mrs. Balken, his former 
wife (R. 316). Appellant testified using a diary he kept for 
the specific purpose of recording any time there was a problem 
in appellant's opinion with Angie and Jason (p. 325). Most of 
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the confrontations that have occurred between Mr. Kramer and 
Mrs. Balken have occurred over visitation (R. 327). Rhonda 
Anderson, who has lived in the same apartment complex as the 
respondent and her husband, and has known the Balkens for over 
a year, testified that Mrs. Balken did not like to leave her 
children alone for long. She further testified that Jason has 
two friends that he plays with quite frequently named Matthew 
and Christopher, and another boy named Mike that he plays 
with. There is a grass area between two buildings where the 
children play and that Bob Balken is very loving and caring in 
his relationship with his wife. She has never seen Bob Balken 
lose his temper to his wife and she has never observed Mr. and 
Mrs. Balken under the influence of drugs or alcohol (R. 
370-373). 
Anita Sorenson testified that she had been apartment 
manager of the apartment complex where the Balkens reside. She 
resided there for fourteen months, and her apartment was 
directly across the hall from that of the appellant's. She 
observed Mr. and Mrs. Balken, Jason and Bruce on almost a daily 
basis for that period of time. She never observed Mrs. Balken 
being away from the apartment for extended periods of time, 
leaving the children alone, that she has exchanged babysitting 
with Mrs. Balken. She had no reservations whatsoever about 
Mrs. Balken's abilities as a mother. She has never observed 
the Balkens under the influence of drugs or alcohol (R. 
387-393). 
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Nancy Belnap, Jason's kindergarten teacher, was 
subpoenaed and testified as a witness. Mrs. Belnap has been a 
teacher in the Granite School District for twenty-two years, 
teaching kindergarten, first and second grade (R. 471-472). 
She testified that Jason was performing well in school, that he 
was not having any problems, that in her opinion Jason did not 
have a speech problem, that there were children in her 
kindergarten class whom she recommended see a speech teacher, 
but Jason was not one of them, that he did not have any 
discipline problems, he is always properly attired (R. 472-475). 
Bob Balken testified he had never beaten his wife (R. 
376, 389). Angie Balken testified her husband has not beaten 
her (R. 409, 562). 
In conducting her evaluation, Dr. Elizabeth Stewart did 
not undertake to make any findings or recommendations as to 
whether a substantial and material change had occurred since 
the decree of divorce nor could she make any determination 
about the Balkens1 relationship being unstable and emotionally 
disturbing (R. 532, 542, 557). The trial court had an 
in-camera interview with Jason (R. 566). 
III. 
SUMMARY OF ARGUMENT 
The appellant's arguments fail to treat the standards 
of review which this court has set in reviewing modification 
decisions. Appellant has merely attempted to reargue his 
characterization of the evidence, rather than show that the 
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evidence clearly preponderated to the contrary of the findings 
and conclusions of the trial court. The testimony and evidence 
offered at the hearing of this matter supports the Findings of 
Fact and Conclusions of Law (Appendix C) which the trial court 
entered, and the trial court correctly applied the law to the 
facts of this case when it determined that a substantial and 
material change of circumstances had not occurred. 
The respondent has had to incur additional attorney's 
fees and gosts in defending this appeal and should be awarded 
attorneyfs fees and costs because of her financial situation 
and the nature of the appeal. 
ARGUMENT 
POINT I 
APPELLANT HAS FAILED TO MEET HIS 
BURDEN UNDER PROPER STANDARDS OF REVIEW 
Appellant's brief is an attempt to reargue the weight 
of the evidence presented at the hearing of this matter from 
appellant's viewpoint and perspective. Point I of appellant's 
argument totally neglects the standard of review applicable to 
these cases. As this court stated in Stettler v. Stettler, 18 
Utah Adv. Rep. 15 (Filed September 20, 1985): 
Modification of a divorce decree is a matter 
of equity. Therefore this qourt can review 
both the facts and the law. However, the 
court accords considerable deference to the 
judgment of the trial court. Its judgment 
will not be disturbed unless the evidence 
clearly preponderates to the contrary or 
unless the trial court abuses its discretion 
or misapplies principles of law. at 15 
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Much of the testimony which appellant relies upon is 
his own self-serving testimony or his characterization of 
others1 testimonies. For example, appellant's brief states 
"The couple fights in front of the child, (R. 275, 397, 398)." 
(Appellant's Brief, page 4) A review of the cited record does 
not support such allegation. Respondent and other witnesses 
contradicted much of appellant's testimony. The trial court 
acknowledged the conflicting testimony when questioning Dr. 
Stewart, stating: 
. . . this trial has been filled with very 
conflicting testimony which, to this court, 
is going to be very important in the result. 
So I'm going to try to probe you to see if it 
can be helpful to this court as to who has 
been credible and honest with the court and 
who has not. (R. 560) 
While this court can review the evidence, facts and law 
of the case as a court of equity, it has traditionally through 
a long line of cases accorded considerable deference and 
discretion to the trial court. Turner v. Turner, Utah, 649 
P.2d 6 (1982); Fletcher v. Fletcher, Utah, 615 P.2d 1218 
(1980); Hunsaker v. Fake, 563 P.2d 784 (Utah 1977); Carter v. 
Carter, 563 P.2d 177 (Utah 1977). The logic that supports this 
presumption is clear. The trial court has the advantage as the 
"trier of fact" to view first-hand the witnesses who testify in 
the case. As recently stated in Shioji v. Shioji, 23 Utah Adv. 
Rep. 4 (Filed November 27, 1985): 
Moreover, the court's findings are adequately 
supported by the evidence. In divorce 
proceedings, including custody matters, the 
trial court is accorded particularly broad 
discretion. Only where the trial court's 
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judgment is so flagrantly unjust as to be an 
abuse of discretionf will this Court 
interpose its own judgment. The issue on 
appeal is not whether the trial court's 
findings accord with our own view of the 
evidence, but whether, viewing the evidence 
and the reasonable inferences therefrom in 
the light most favorable to the findings, the 
findings are supported by the evidence. The 
trial courtfs proximity to the witnesses and 
its opportunity to hear their testimony and 
observe their demeanor, places it in a far 
more advantaged position than this Court, 
which must rely on an inanimate record. This 
factor is particularly important in the 
instant case because the trial court relied 
heavily upon an in-camera interview of the 
children, conducted by stipulation of the 
parties and not transcribed or made available 
for our review, at 5 
It is this advantaged position that Judge Billings had 
and her advantaged position allowed her to make findings of 
fact and determine that Mr. Kramer had not met his burden of 
showing a change in circumstances that was material to the 
custody issue. Unless appellant shows that the evidence 
clearly preponderates to the contrary or that the trial court 
abused its discretion or misapplied principles of law to the 
facts of this case then this court should not consider 
supplanting its own judgment for that of the trial court. 
POINT II 
THE TESTIMONY AND EVIDENCE ADDUCED AT THE HEARING 
BELOW SUPPORTS THE FINDINGS OF FACT AND 
CONCLUSIONS OF LAV? ENTERED BY THE COURT 
Appellant in Point I of his argument attempts to 
reargue the weight of the evidence in a view most favorable to 
him. However, appellant does not nor can he contend the 
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evidence adduced at the hearing cannot support the Findings of 
Fact (see Appendix C) entered by the court. First, appellant 
contends Mrs. Balken expresses symptoms of a narcissistic and 
hysterical personality which affects her parenting ability. 
(See Appellant's Brief, page 7.) This conclusion is not 
supported by the record. Much of the testimony describing the 
behavior came from a diary which appellant's attorney suggested 
he keep and which was kept for the specific purpose of 
recording any time there was a problem in appellant's opinion 
that occurred with Angie and Jason (R. 325-326). Most of the 
incidents occurred over visitation (R. 327). Since it was this 
record which the appellant referred to to testify regarding the 
respondent's behavior, it is hard to accept his view that 
appellant was objective in his assessment that Mrs. Balken is 
emotionally unstable. Nor does the record at any point support 
any conclusion or explain how a diagnosis of narcissistic and 
hysterical personality affects Mrs. Balken1s parenting ability. 
Appellant's brief states "Serious and substantial 
questions were raised at trial concerning Mrs. Balken's use of 
alcohol or drugs. (R. 354, 355) . . ." (Page 7, Appellant's 
Brief.) But, the record cited by appellant is only hearsay 
testimony about one incident, yet the record is replete with 
others who have personally observed respondent and testified 
they had never seen her under the influence of drugs or 
alcohol. (R. 358, 371, 390) Appellant also tries to imply 
that respondent was in some kind of trouble because of drugs 
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and/or alcohol stating in his brief "her new sister-in-law was 
called by the police when she got in trouble with drugs or 
alcohol. (R. 354, 355)" (Appellant's Brief, page 7.) Yet, 
the record shows that the witness, Barbara Myers, testified she 
understood it was the Sandy City Police calling and did not 
know if Mrs. Balken has ever resided in Sandy City. (R. 354) 
Mrs. Myers also said she did not recall exactly what the police 
said, and it could have been her husband telling her what the 
police said. (R. 355) In further testimony, Mrs. Myers 
testified that she had never seen Mrs. Balken under the 
influence of alcohol and never had even seen her drink alcohol 
(R. 358). She has also observed Mrs. Balken since May of 1982, 
a dozen or so times and has never seen Mrs. Balken do anything 
inappropriate with Jason (R. 355, 356). 
Appellant contends that Jason had a speech problem, and 
because Mrs. Balken, as the custodial parent, did not take 
Jason to a speech therapist which Dr. Kramer had scheduled, 
that this implies her uncaring or unfitness as a parent. At 
the hearing, Jason's kindergarten teacher, Mrs. Belnap, 
testified that in her opinion Jason did not have a speech 
problem (R. 473). Dr. Elizabeth Stewart also testified that 
she believed Jason did not have a speech problem which required 
treatment (R. 534, 535). 
Appellant contends as grounds for proving a substantial 
change of circumstances that the respondent had entered into a 
". . . sometimes violent and constantly tense and combative 
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relationship with him [her present husband] that pervades the 
home in which Jason now lives." (Appellant's Brief, page 8) 
The Balkens both testified that they did not have an unstable 
or bad relationship (R. 384, 487). They both testified that 
they did not have physical fights (R. 376, 384, 488). Two 
neighbors, Rhonda Anderson and Anita Sorenson, testified that 
they observed good relationships between Angie and Bob Balken 
(R. 371, 390). Dr. Stewart testified in response to question 
by appellant's counsel: 
"Question: You recorded in your report in 
the event that there is any objective 
evidence that the relationship between Mr. 
and Mrs. Balken is unstable and emotionally 
disturbing that it would seem Jason ought to 
have the advantage of a more settled 
lifestyle with the Kramers. Is that your 
conclusion? 
Answer: Yes. And I stated it that way 
because there was a lot of hearsay evidence, 
not evidence but hearsay that I heard from 
all the parties in this matter and all 
adults. And I simply can't use that and 
simply have to say that if any of this is 
true, you know, if there is other evidence of 
it that would show an instability in the 
household or violent tendencies or a lot of 
argumentation, then I think that would 
certainly make almost a decided difference in 
where the child would be better off. 
(R. 532) 
Appellant has taken a "burrito incident" (R. 398, 562) 
and stretched it out of proportion. This is typical of 
appellant's argument, i.e. to take a specific point or incident 
and stretch its magnitude and import. 
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Appellant contends that his parenting ability has 
improved. He contends that the following has improved his 
parenting ability: a new wife, a new child, a new house, 
advanced degrees in clinical psychology, and additional 
income. This elitist argument is not supported by any record 
which relates these factors to appellant's parenting ability 
with Jason. Respondent has voluntarily chosen to stay home and 
be with her children (R. 483). Jason is doing well in school 
(R. 472). He gets along with his brother, Bruce, and his 
stepfather (R. 544, 550, 551). 
Since this court specifically reaffirmed and adopted a 
bifurcated procedure in child custody modification cases, Hogge 
v. Hogge, Utah, 649 P.2d 51 (1982), the standard has been that 
first the moving party must show 1) that since the time of the 
previous decree there had been changes in circumstances upon 
which the previous award was based; and 2) that those changes 
are sufficiently substantial and material to justify reopening 
the question of custody. In Becker v. Becker, 694 P.2d 608 
(Utah 1984), this court clarified that first step by requiring 
the asserted change to ". . . have some material relationship 
to and substantial affect on parenting ability or the 
functioning of the presently existing custodial relationship." 
Can this court conclude, viewing the evidence and the 
reasonable inferences therefrom in a light most favorable to 
the findings that the findings of the trial court are not 
supported by the evidence? Respondent believes that a fair 
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reading of the record does not in any way justify overturning 
the trial court's findings and conclusions that appellant 
failed to meet his burden of showing a substantial and material 
change of circumstances had occurred since the original divorce. 
POINT III. 
THE COURT DID NOT ABUSE ITS DISCRETION AND 
CORRECTLY APPLIED THE LAW TO THE FACTS OF THIS CASE 
Appellant contends that the trial court improperly 
limited its consideration of change of circumstances to 
respondent and did not consider appellant's change of 
circumstances. The court, in its Memorandum Decision (see 
Appendix B), clearly showed that it was aware of and applied 
the the Hogge and Becker criteria (R. 187, 188). 
What appellant did not do was persuade the trial court 
n
 . . .of the allegations contained in his Petition to Modify 
Custody." (R. 189) 
What appellant fails to contend with is that the 
Memorandum Decision (see Appendix B) incorporated into findings 
of fact, conclusions of law and an order of the court is 
merged. Appellant must show that the court abused its 
discretion and incorrectly applied the Becker criteria. In 
Shioji v. Shioji, 23 Utah Adv. Rep. 4 (Filed November 27, 
1985), this court again reinforced Hogge and Becker. 
In Shioji the trial court found that a material and 
adverse change had occurred on the mother's (the custodial 
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parent) parenting ability. No such finding was made by the 
trial court in the present case. In addition, appellant fails 
to show how alleged changes wich occurred to him are 
significant in relation to the modification sought. Indeed, 
this was not the thrust of his petition (R. 49-53, see Appendix 
A) or his testimony at the hearing of this matter (R. 264) or 
allegations in his memorandum in support of his motion for 
rehearing (R. 194, 195). The thrust of appellant's case and 
the basis upon which the appellant tried this case was the 
change of circumstances which had occurred which related to 
respondent. The trial court correctly applied the law to the 
facts of this case in concluding that the appellant had failed 
to meet his burden. 
POINT IV. 
RESPONDENT SHOULD BE ENTITLED TO ATTORNEY'S 
FEES AND COSTS IN DEFENDING THIS APPEAL 
The respondent had to retain the services of legal 
counsel to represent her in her defense of defendant-
appellant's petition for modification of the decree of 
divorce. Respondent testified at the hearing of this matter 
that she did not have the necessary funds to pay for attorney's 
fees and that she had to borrow money to pay attorney's fees. 
(R. 483-484) Plaintiff's legal counsel proffered at the 
hearing of this matter that plaintiff's attorney's fees through 
the trial amounted to $5,573.00 of which amount the trial court 
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awarded judgment for the plaintiff and against the defendant-
appellant $2,000 (R. 252, 227), Plaintiff-respondent has now 
had to incur additional legal fees and costs in defending this 
appeal. Appellant has admitted that he has increased his 
income (see Appellant!s Brief, page 9). Respondent contends 
that she is entitled to be awarded additional attorney1s fees 
and costs incurred in defending this appeal and that the matter 
should be remanded to the trial court for a determination by 
the trial court of a reasonable attorney's fee. Respondent 
believes that this appeal is without merit and based upon 
Ehninger v. Ehninger, 569 P.2d 1104 (Utah 1977), she should be 
entitled to attorney's fees and costs. 
CONCLUSION 
The trial court'in this matter correctly determined 
that there had not been changes in circumstances upon which the 
previous award of custody was based which were sufficiently 
substantial and material to justify reopening the question of 
custody. The record substantiates the Findings of Fact and 
Conclusions of Law (see Appendix C) upon which the court made 
its determination. 
Therefore, the trial court's Findings, Conclusion and 
Order (see Appendix D) should be affirmed in all respects and 
the respondent should be awarded additional attorney's fees and 
costs for defending this appeal. 
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Respectfully submitted this 13th day of January, 1986. 
'CJAx+j fy% 
David M. Swop* 
NIELSEN & SENIOR 
Attorneys for Plaintiff-
Respondent 
1100 Beneficial Life Tower 
36 South State Street 
Salt Lake City, Utah 84111 
- 1 Q -
CERTIFICATE OF SERVICE 
I hereby certify that I caused to be mailed four copies 
of the foregoing document, postage prepaid thereon, to Steve 
Kuhnhausen, Attorney for Defendant-Appellant, 426A South 500 East, 
Salt Lake City, Utah 84102, this 13th day of January, 1986. 
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APPENDIX A 
'aasffiMB* Countvutth 
VERIFIED PETITION FOR 
MODIFICATION FOR 
DECREE OF DIVORCE 
STEVEN KUHNHAUSEN 
Attorney for Defendant 
426A South Fifth East 
Salt Lake City, Utah 84102 
Telephone: (801) 322-1555 
IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
oooOooo 
ANGIE KRAMER, 
Plaintiff, 
vs. 
ROBERT MICHAEL KRAMER, 
Defendant. ) Civil No. D 80 2658 
oooOooo 
Defendant Robert Michael Kramer, being first duly 
sworn upon his oath, hereby petitions the above-entitled court 
for an Order modifying Paragraph 2 of the parties' Decree of 
Divorce to award Defendant custody, care and control of the 
parties1 minor child Jason Michael Kramer subject to 
Defendant's rights of visitation and in support thereof hereby 
petitions the above-entitled court and alleges as follows: 
1. That I am Robert Michael Kramer, Defendant above. 
2. That on or about the 12th day of May, 1982, I was 
divorced from the Plaintiff, Angie Kramer, by the above-
entitled court. 
3. That pursuant to Paragraph 2 of my Decree of 
Divorce, Plaintiff was awarded the custody of my minor child, 
Jason Michael Kramer (10/19/78) subject to specific rights of 
visitation, 
4. That subsequent to the entry of the Decree of 
Divorcer there has been a substantial change in material cir-
cumstances sufficient to warrant the court to examine the 
question of whether the best interests and welfare of my minor 
child would be served by modifying my Decree accordingly. 
5. On the 21st day of December, 1982, I remarried and 
reside in a home with a nurturing atmosphere, wherein my child 
Jason would reside and further, based on information and 
belief, the Plaintiff has remarried and has given birth to a 
child from her second husband. 
6. Subsequent to the entry of the Decree of Divorce I 
have obtained my Ph.D. degree and am employed by Salt Lake 
County Mental Health as a psychologist and child abuse specialist. 
7. Subsequent to the Decree of Divorce, circumstances 
have changed concerning the parenting skills of the Plaintiff, 
Plaintiff's lifestyle, and the Plaintiff's treatment of our 
minor child, the Plaintiff's health condition and the child's 
health and emotional well-being, specifically in that: 
a. The Plaintiff reports that she is dying of 
cancer and that she has a venereal disease, is hypoglycemic and 
has stated to Defendant and others that she is a lesbian; 
b. That the Plaintiff has moved four (4) times 
subsequent to the Decree, resulting in the deprivation of our 
minor child from peer association and based on information and. 
belief/ at the present residence/ the child has no neighborhood 
playmates and is kept in the Plaintiff's residence for the 
majority of time; 
c. Plaintiff has exhibited bizarre, confrontive 
behavior in the presence of the minor child on at least three 
occasions/ breaking into my office while I was consulting with 
a client demanding child support payments in advance of the due 
date; and 
d. On more than one occasion/ Plaintiff has left 
my child in the company of its eight month old sibling while 
the Plaintiff and her present husband fight outside their resi-
dence for extended periods of time. 
e. Plaintiff's husband has indicated to me that 
she has permitted me to visit with my minor child in excess of 
my visitation rights because, "she has been fighting with her 
husband and neglecting the child"; 
f• That the minor child has developed a speech 
problem and that the Plaintiff refuses to permit me to take him 
to a speech therapist; 
g. That when I arrive to exercise my visitation 
rights, I continually find the child undressed and unkempt in 
mid-afternoon; 
h. That the Plaintiff discusses her sexual pre-
ferences, desires and activities in the presence of the minor 
child and with various third persons and has indicated to 
Petitioner and her family members that she is a lesbian; 
i. That the Plaintiff has burdened the minor 
child with adult problems and has coerced the minor child into 
calling your Petitioner a lier and has encouraged the minor 
child to complain about tardy support payments to the Plaintiff. 
j. That based upon information and belief, 
Plaintiff's present husband is a user and abuser of controlled 
substances; and 
k. That on occasion during the exercise of my 
visitation rights, the Plaintiff will fail to pick up the child 
at the appointed time and has been as much as two (2) days 
late. 
8. I verily believe that the best interests of my 
minor child would best be served by this court modifying 
Paragraph 2 of my Decree of Divorce, based upon the misconduct 
and conduct of the Plaintiff, which has resulted in the neglect 
and deprivation, both socially and emotionally, of my minor 
child. 
9. That the changed circumstances as set forth above 
are sufficient to require the court to examine the issue of 
custody. 
10. That I desire to obtain the custody of my minor 
child and have the financial, emotional and parenting resources 
to provide for him. 
11. Should this court modify Paragraph 2 of the Decree 
of Divorce, I verily believe that I should be relieved of my 
obligation to pay child support to the Plaintiff for the bene-
fit of the minor child. 
12. That I have been forced to obtain the services of 
an attorney for the bringing of this action and I believe I am 
entitled to an award from the Plaintiff for my reasonable 
attorney's fees and costs. 
WHEREFORE, Petitioner prays that this court: 
1. Modify Paragraph 2 of parties1 Decree of Divorce 
to award Petitioner the care, custody and control of the par-
ties1 minor child, Jason Michael Kramer; and 
2. For an order modifying Paragraph 3 of my Decree of 
Divorce, relieving me from my obligation to pay child support 
to the Plaintiff; and 
3. For an award of my reasonable attorney's fees for 
the bringing of this action; and 
4. For such other and further relief as the court 
deems necessary and proper in the premises. 
STATE OF UTAH ) 
: ss. 
COUNTY OF SALT LAKE) 
ROBERT MICHAEL KRAMER, being first duly sworn upon 
oath, deposes and says that he has read the foregoing Verified 
Petition for Modification for Decree of Divorce, knows and 
understands its contents and that the statements therein set 
forth are true, except as to matters alleged upon information 
of belief, and as to those matters, he believes the same to be 
true. 
ROBERT MICHAEL KRAMER 
Defendant 
SUBSCRIBED and SWORN to bj! 
November, 1983. 
td're me this /y^> ^  day of 
* 'Tw/Zi, Residing at 
My Commission Expires: 
APPENDIX B 
_^A. 
FlCMED FILED IN CLERKS CFFiCE 
Salt Lak* County Utah 
MAY 23 1985 
IN THE DISTRICT COURT OF THE THIRD JUDljcP#£n fef^ffiit^3^ D*3t Co^ 
Oaoi,*v Clerk 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
ANGIE KRAMER, aka 
Angie Balken, 
Plaintiff, 
vs. 
ROBERT MICHAEL KRAMER, 
Defendant. 
MEMORANDUM DECISION 
CIVIL NO. D-80-2658 
The defendant's Petition for Modification of Custody and 
the plaintiff's counter-Petition for Modification as to support 
and certain other financial matters came before the1 Court for 
a trial on the merits on the 21st day of May, 1985. Plaintiff, 
Mrs. Balken, was represented by Mr. David Swope, Esq., and the 
defendant Dr. Robert Kramer by Mr. Steven Kuhnhausen, Esq. 
The Court heard extensive testimony from the parties, heard 
testimony and received a report from Dr. Elizabeth Stewart, 
and spoke with the minor child, Jason, in chambers as stipulated 
to by the parties. At the conclusion of the trial, the Court 
took the matter under advisement. The Court now makes the following 
ruling. 
The parties were divorced on May 12, 1982. At the time 
of the divorce Mr. and Mrs. Kramer agreed that Mrs. Kramer would 
have custody of Jason with liberal visitation by Mr. Kramer. 
Mrs. Kramer subsequently remarried, and now has another child 
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by her marriage who is approximately two and one-half years 
old. Dr. Kramer has also remarried, and has two stepchildren, 
and one child born of his new marriage. Dr. Kramer has brought 
the Petition to Modify claiming that subsequent to the Decree 
of Divorce circumstances have changed concerning the parenting 
skills of the plaintiff Mrs. Balken, and her treatment of the 
minor child Jason. Specifically, the petitioner alleges that 
Mrs. Balken is dying of cancer, she has a venereal disease, 
is hypoglycemic, and that she is a lesbian. Furthermore, he 
claims that she has an itinerant lifestyle which is not in the 
best interests of the child. The petitioner continues that 
the plaintiff exhibits bizarre confrontive behavior, and has 
a tumultuous relationship with her present husband. In sum, 
the petitioner claims that the plaintiff Mrs. Balken is an unfit 
custodial parent. 
The Court in examining the issues raised by the defendant's 
Petition for Modification of Custody must bifurcate its consider-
ation. The petitioner first must persuade this Court that there 
has been a substantial change of circumstances since Mrs. Balken 
was awarded custody of Jason which would justify a reopening 
of the custody issue. Hogge v. Hogge, 649 P.2d 51 (Utah 1982). 
This first step was further clarified by the Utah Supreme Court 
in Becker v. Becker, 694 P.2d 608 (Utah 1984), wherein it states: 
In the initial step the court will receive 
evidence only as to the nature and materiality 
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of any changes in those circumstances upon 
which the earlier award of custody was based. 
In this step the party seeking modification 
must demonstrate (1) that since the time 
of the previous decree there have been changes 
in the circumstances upon which the previous 
award was based, and (2) that those changes 
are sufficiently substantial and material 
to justify reopening the question of custody. 
Id. 649 P. 2d 54 (Emphasis added) 
In order to meet this threshold requirement, 
a party must show in addition to the existence 
and extent of the change, that the change 
is significant in relation to the modification 
sought. The asserted change must therefore 
have some material relationship to and substan-
tial effect on parenting ability, or the 
functioning of the presently existing custodial 
relationship. In the absence of an indication 
that the change has or will have such effect, 
the materiality requirement is not met. 
Accordingly, it is not sufficient merely 
to allege a change, which although otherwise 
substantial does not essentially effect 
the custodial relationship. Id. at 610. 
Our Supreme Court has fashioned an extremely high threshold 
requirement as it is the philosophy of the court that custody 
placements once made should be as stable as possible, unless 
the factual basis for them has completely changed. 
Thus, before considering what would be in the best interest 
of Jason if the Court were to examine de novo both parent's 
homes and lifestyles, this Court must find that there has been 
a significant and material change in the plaintiff Mrs. Balken's 
parenting ability. Having heard the testimony, this Court is 
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not persuaded that the defendant has established a substantial 
change in the parenting ability of Mrs. Balken since the time 
that the parties agreed that she should have custody of Jason. 
This Court is not persuaded that Mrs. Balken1s parenting ability 
is substantially different than it was at the time of the divorce 
Decree, or that her present parenting ability makes her an incom-
petent custodial parent. The defendant has not persuaded this 
Court of the allegations contained in his Petition to Modify 
Custody. 
Because the petitioner has failed to meet the initial burden 
of persuading this Court that there has been a substantial change 
of circumstances affecting Mrs. Balken1s parenting ability since 
the time of the divorce Decree, the Court does not reach the 
issue as to which custody arrangement would be in the best interest 
of the child. 
The Court also is not persuaded that Mrs. Balken1 s counter-
Petition for an increase in life insurance, an increase in child 
support, and an accounting of the trust fund account should 
be granted. The Court finds that Mrs. Balken has failed to 
establish on each issue that there has been a substantial and 
material change of circumstances since these financial provisions 
were agreed upon at the time of the divorce in May of 1982. 
The Court also heard testimony of the reasonable legal fees 
which have been incurred by the plaintiff Mrs. Balken in her 
i SB 
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defense of the Petition for Modification of Custody. Based 
upon the financial resources of the parties as included in the 
record, the Court finds that it is fair and equitable that Dr. Kramer 
should contribute $2,000.00 towards the payment of Mrs. Balken's 
attorney's fees which her counsel's testimony indicate will 
be in excess of $5,000.00. 
The Court requests counsel for the plaintiff, Mr. Swope, 
to prepare Findings of Fact and Conclusions of Law in conformance 
with this Court's Memorandum Decision to submit them to counsel 
for the defendant, and then to the Court for signature. 
Dated this 22nd day of May, 1985. 
'/<& tf? 
JHJ0ITH M. BILLINGS 
DISTRICT COURT JUDGE 
ATTEST 
H. DIXON HINDLEV 
Deputy Clerk 
u* 
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MAILING CERTIFICATE 
I hereby certify that I mailed a true and correct copy 
of the foregoing Memorandum Decision, postage prepaid, to the 
following this day of May, 1985: 
David M. Swope 
Attorney for Plaintiff 
1100 Beneficial Life Tower 
Salt Lake City, Utah 84111 
Steven Kuhnhausen 
Attorney for Defendant 
426 South 500 East 
Salt Lake City, Utah 84111 
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APPENDIX C 
FILED IN CLERK'S OFFICE 
Salt Lake County Utah 
JUN 7 1985 
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY 
STATE OF UTAH 
ANGIE KRAMER, aka ANGIE BALKEN, 
Plaintiff, 
v. ] 
ROBERT MICHAEL KRAMER, 
Defendant. ] 
1 FINDINGS OF 
CONCLUSIONS 
I Civil No. D 
FACT 
OF LAW 
80 2658 
Defendant's Petition for Modification of Custody and 
Plaintiff's Counter-Petition for Modification as to support and 
other financial matters, having come before the Court for a 
trial on the merits on the 21st and 22nd days of May, 1985, 
Plaintiff, Mrs. Balken was present and represented by David M. 
Swope, Esq.; and the Defendant Robert Kramer was present and 
represented by Steven Kuhnhausen, Esq.; and the Court having 
heard extensive testimony from the parties and witnesses, 
received exhibits, including a written custodial evaluation from 
Dr. Elizabeth Stewart and, pursuant to stipulation by the 
parties, speaking with the minor child, Jason, in chambers, and 
having taken the matter under advisement, the Court now makes 
the following: 
David M. Swope (3179) 
NIELSEN & SENIOR 
Attorneys for Plaintiff 
1100 Beneficial Life Tower 
36 South State Street 
Salt Lake City, Utah 84111 
Telephone: (801) 532-1900 
FINDINGS OF FACT 
1. The parties were divorced on May 12, 1982. At the 
time of the divorce, the parties stipulated that Mrs, Kramer 
would be awarded the care, custody and control of the parties1 
minor child, Jason (born November 19, 1977). Mr. Kramer was 
awarded liberal visitation with the parties1 minor child. 
2. Subsequent to the divorce, Angie Kramer married 
Bob Balken and they had a child, Bruce, who at the time of trial 
is approximately 2-1/2 years old. Dr. Kramer also remarried. 
His present wife, Nancy, has two children from a prior marriage 
and the Kramers have a child born as issue of their marriage. 
3. Robert Kramer, Nancy Kramer and Bob Balken are 
employed outside of the home while Mrs. Balken is a full-time 
homemaker. 
4. On November 30, 1983, Dr. Kramer filed a Verified 
Petition for Modification of the Decree of Divorce, alleging 
that Mrs. Balken was dying of cancer, that she had a venereal 
disease, was hypoglycemic, a lesbian, that she exhibited bizarre 
and confrontive behavior, that she had an itinerate lifestyle, 
that she had a tumultuous relationship with her present husband, 
and that she was an unfit custodial parent. The Court finds 
that Petitioner has failed to meet his burden in substantiating 
the allegations set forth in his Verified Petition for 
Modification and finds that since the time of the previous 
decree, there has not been a change of circumstances that are 
sufficiently substantial and material to justify reopening the 
question of custody. 
5. Mrs* Balken counter-petitioned for an increase in 
life insurance, an increase in child support and an accounting 
of the Trust Fund account which was required to be established 
for the parties1 minor child pursuant to the Decree of Divorce. 
6. The Court finds that Mrs. Balken has failed to 
establish, on each of the aforementioned issues, that there has 
been a substantial and material change of circumstances since 
the financial provisions were agreed upon at the time of the 
divorce in May of 1982. 
7. Based upon the testimony of Plaintiff's counsel 
that her attorney's fees would be in excess of $5,000, and based 
upon the financial resources of the parties, including the 
financial statements filed by the parties with the Court and 
made a part of the Court record, the Court finds that Mrs. 
Balken should be awarded the sum of $2,000 as attorney's fees 
from the Petitioner, Dr. Kramer. 
From the foregoing Findings of Fact, the Court makes 
the following: 
CONCLUSIONS OF LAW 
1. Petitioner, Dr. Kramer, having failed to establish 
a substantial and material change of circumstances subsequent to 
the entry of the Decree of Divorce to justify reopening the 
question of custody, his Petition to modify the Decree of 
Divorce as to custody is therefore denied. 
2. Plaintiff, having failed to meet the burden of 
showing a substantial and material change in circumstances which 
-3-
justify the Court's modifying the financial aspects of the 
Decree of Divorce regarding child support, life insurance and an 
accounting of the minor child's Trust Fund, Plaintiff's counter-
petition is therefore denied. 
3. Plaintiff is awarded a judgment against the 
Defendant for attorney's fees in the amount of $2,000 plus her 
costs of Court incurred herein. 
DATED this i day of June, 1985. 
BY THE COURT: 
T^THONORABLE 
DISTRICT COURT JUDGE 
APPROVAL AS TO FORM: 
Steven Kuhnhausen 
Attorney for Defendant 
H. DJXOW KiNOuEY 
CDeb^^). Kick**-
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APPENDIX D 
David M. Swope (3179) 
NIELSEN & SENIOR 
Attorneys for Plaintiff 
1100 Beneficial Life Tower 
36 South State Street 
Salt Lake City, Utah 84111 
Telephone: (801) 532-1900 
FILED IN CLERK'S OFFICE 
Salt L ^ a Ccmty titan 
JUN 7 1935 
ft 
IN THE THIRD JUDICIAL DISTRICT COURT OP SALT LAKE COUNTY 
STATE OP UTAH ^ ^
 /f f ^ / £ $j 
ANGIE KRAMER, nka ANGIE BALKEN, 
Plaintiff, 
v. 
ROBERT MICHAEL KRAMER, 
Defendant. 
ORDER 
Civil No. D 80 2658 
Defendant's Petition for modification of custody and 
Plaintiff's Counter-Petition for modification as to support and 
certain other financial matters, having come before the Court 
for a trial on the merits on the 21st and 22nd days of May, 
1985, Plaintiff Mrs. Balken appearing in person and being 
represented by David M. Swope, and the Defendant Dr. Robert 
Kramer appearing in person and being represented by Steven 
Kuhnhausen, and the Court having previously made its Findings of 
Pact and Conclusions of Law, the Court hereby makes the 
following Order: 
1. Defendant's Petition for modification of the 
custody provisions of the Decree of Divorce is denied. 
zz& 
2. Plaintiff's Counter-Petition for increase in child 
support, an accounting of the trust account established for the 
parties' minor child and an increase in the life insurance 
policy on the Defendant is denied. 
3. Plaintiff is awarded judgment against the 
Defendant in the amount of $2/000 for her attorney's fees and in 
addition is awarded costs of Court. 
DATED this 7 day of viun£_J , 1985. 
i {CHILLING TITH HT^BILL S 
DISTRICT COURT JUDGE 
APPROVAL AS TO FORM: 
STEVEN KUHNHAUSEN 
ATTEST 
H. DIXOW HiKDLEY 
°«p«*ai** 
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